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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
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Honorable J, C. Gowdy
County Auditor
Wichita Fells, Texes

Dear 8ir:

ment on the q Ol-‘onl hexein tuted, has been received. We

quoete from your letter aa fol

: '“ oh a '»ﬁntr. Texas, in the amount
PO '00 for he

sartment ies requesting your opinion en
£ questions:

Does the Commissioners’ Court have author-
ity td purchase machinery and pay for same out of
the funde received from the sagle of these boads?

%2, Does the Commissioners' Court have author-
ity to do this work in the same manner that they
provide for other improvements and construction
work on the county highway syetesm instead of ssk-
ing for bids frowm private eontracting concernst*

HO COMMUNICATION 8 TO BE CONBTRUED AS A DEPAR?‘ME?TAL CPINION UNLERS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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Authority is given by 3ection B2, Article 3, of
the Constitution, to any county, any political subdivision
of the county, any number of adjeocining counties, ete,., sot-
ing under legislstive provisiom, upon a vote of a two-thirds
ma jority of the qualified, resident, property taxpayers of
the district or territory to be affecoted thereby, in addition
to all octher debts, to issue donds in any amount nct in ex-
osas of one-fourth of the assassed valuation of the real
property of such district or territory, for, among other pur-
poses, the followings

“The construotion, maintenance and operation of
macadamized, graveled or paved rcads and turnpikes,
or in aid thereof.*

Your first question relates to the right of s road
distriot under the provisions of the Constitution and pursuant
to an Act of the Legislature, to devote part of an issue of
bonds, duly voted by the taxpayers of the road distriet, to
the purchase of road machinery.

It is elementary that the funds derived from the
szle of bonds may not be diverted from the purposes specified
in the proposition submitted to the slectors. Aransas County
va. Boleman-Fulton Pasture Comnany, 191 S.W, 555; Heathman vs.
Singletary, 12 5.¥, (24) 150; Huggine ve. Baden, 259 85.W. 204.

It follows that where s departure from the proposition
appearing on the ballot paper is slleged, the only question is
whether the expenditure contemplatad is within or without the
proposition on its true construction; eor, under our particular
set of facts, whether or not the purchase of road machinery
would be incidental end necesaary to the oconstruction, mainte-
nance and operation of roads, Adems vs. Nullen, 244 3.,¥W, 283,

Construing propositions to this end, it has been held
by the courts that "road® includes a bridge constituting a
necessary length in the road, and that "turnpikes" means hard-
surfsced roade. Arensas County ve., Coleman-Fulton Fasture
Company; Adams vs, Mullen, supra,

By an 2nology of ressoning this department has held
that "A survey is necessary in the scquisition of a right-of-
way". (Opinion Number 0-962), Alse, that right-of-way agents
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mey be paid from the bond fund (Opinilon 0-1378); that bond
money may be usel for fencing land scquired for right-of-way
where honds were voted for the purnese of purchasing right-
of-way for the use of the State Highway Departaent in bulld-
ing State designated highways. (Ovinion 0-2430).

If the Commissioners' Court exercises their opntion
to conetruct the rosds contemplated in said $48,000 bvond
issue themaslves, and supervise ssme instead of hiring a
private contractor, then we belleve that there is no doubt
that road machinery bought for the purpose of constructing
and maintaining these particular roads would be inoidental
and necessary in carrying out the purpose for vhich the bonds
were voted - that 1s, to construct and maintain public roads.

Therefore, it is our opinion that money derived from
the sale of bonds may be used to purchase road machinery to
be used in oconstructing and mai‘ntaining roads contemplated in
sald $45,000 bond issue.

In answering question number two, we find that Artiocle
£368a of Vernon's Annotated Revised Civil Statutes of Texas pro-
vides that exdept in ocases of pudblic calamity, a contraot call-
ing for the expenditure of $2,000 or more from county fundse,
sust de submitted for competitive bids upon published notice,
and the contract sust be let to the lowest and best bidder. A
oontract requiring the expenditure of less than $2,000 and more
than $500 must be let at ocompetitive bids by the Coamissioners'
Court, exoept in case of public necessity or pudliic calamity.
The purpose of these »rovisions is to enable oounties to ob-
talin the performance of any pudblie work at the lowest posaible
cost to taxpayers. However, the Commissioners' fourt has the
option of carrying on the work i%eelf and the praevisions of
Article 2388a do not apply to any work done under the direct
supervision of the County Commissioners &nd paid for by the
day. Gulf Bitulithic Comnany va. Nueoces County (Commission of
Appesla) 11 S.¥, (24) 305; 11 Texas Jurisprudence, 843,

Therefore, it is our opinion that the Commissioners!
Court has suthority to do thie work in the same manner that
they provide for cother improvements and construation work on
the county highway eyetem instead af asking for bids from
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private contracting concerns.

Trusting that this anawers your questions, we are

Very truly yours
ATTORNEY GEZNERAL OF TEXAB

Assistant
COB-s

APPROVEDJAN 21, 1941

A

ATTCENEY GHNERAL OF T7IAS




